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The theme indicates that there is a dilemma involved with the tasks of an Ombudsman: On the one hand we as Ombudsmen exist for the complainants’ sake; on the other hand we wish - and rightly - to obtain the best possible effect of our achievements. We should try to be both curative and preventive. We are thus facing a genuine dilemma, a complex of problems which cannot be solved by choosing sides. The solution will have to be found in a (currently adjusted) balance.

Such a complex of problems is fairly easy to define and to discuss as long as one remains at a high level of abstraction. But in the day to day work it might be very difficult to obtain a balance between being governed by the heavy load of individual complaints lodged and a more general, systematic preventive approach to problemsolving.

In the Nordic countries the Ombudsman is empowered under the Act also to carry out investigations on his own initiative. In this context the power of the Ombudsman to inspect the premises of all institutions operated by the government, for example prisons, military camps, psychiatric institutions etc., should be mentioned.

Matters taken up for consideration by the Ombudsman on his own initiative of course tend to involve points of general interest. Thus even in cases initiated on the basis of an individual complaint the function of the Ombudsman is not merely that of settling individual disputes. The Ombudsman Act provides that the Ombudsman shall inform Parliament and the Cabinet Minister concerned if he finds existing laws and administrative regulations inadequate, and the Ombudsman may propose such measures as he deems useful to promote law and order or to improve the public service.

The use of the Ombudsman’s competence to act on his own initiative includes single cases or problems of jurisprudence mainly brought to the Ombudsman’s attention in newspapers or magazines, or coming 

up in connection with complaints. This line of activities corresponds well with the preparatory work for many of the Ombudsman Acts from which can be seen that an extensive part of the motivations for introducing an Ombudsman surveillance has been brought forward out of consideration for citizens’ protection against public authorities’ possible violations of their legal rights. Investigations on the Ombudsman’s initiative (as well as inspections), however, serve the same purpose - only the reason for implementing an investigation or an inspection is different. Consequently, it is hardly a necessary or natural result from establishing an Ombudsman surveillance that investigations carried out on the Ombudsman’s own initiative should constitute an extremely small part of the Ombudsman’s activities.

Already in his annual report in 1972 to the Parliament, the Danish Ombudsman made the following statement:

“I suppose it has been taken for granted that receiving and approaching complaints would be the main task of the Ombudsman, however in my opinion it would correspond less with the basic principles of the Ombudsman Act if, as the case has been, the institution should develop into having almost exclusively this task.”

In an effort to strengthen legal control measures the Danish Ombudsman some years ago introduced a new form of investigation, the so-called “own-initiative project”, which may be described as follows:

The Ombudsman requests from a specific department of administration a large number of pending cases of one or more categories, typically current file numbers within a limited period of time. All of these files are then subjected to the usual scrutiny by the Ombudsman, both as regards the observation of the proper administrative (written an unwritten) rules and procedures and to some extent also as regards the content of the decision. The investigations of these cases are compiled in a detailed report.

A draft of the concluding report is submitted to the authorities concerned for their comments. The report contains a summary of the cases which have given rise to remarks of a general legal 

administrative character. Moreover, the contents of the decisions (their substance) are also commented upon.

As criteria for the selection of administrative fields being objects for “own initiative projects” the following examples may be mentioned:

a.
Investigation of special matters related to the security of life and property.

b.
Spot check investigations.

c.
Investigation based on the presumption of possible administrative faults or negligence (as regards the observation of rules and procedures and/or the content of a decision).

d.
Investigation of matters which are supposed to contain specific legal administrative aspects.

e. 
Investigation by request of an administrative department.

The above criteria are hardly exhaustive and may also be overlapping.

The own-initiative projects have received wide acceptance by the public and by politicians. Acceptance by the authorities has been less enthusiastic; a fact which in a way only shows that this form of investigation is justified.

Until now 12 such investigations, (including about 1100 individual cases) have been carried out by the Ombudsman’s office in Denmark. It cannot be hidden that they are quite resource-demanding. But the experience seems to prove that including this tool in the variety of investigations and methods of the Ombudsman does strengthen the proactive function significantly - and thus the total preventive effect of the Ombudsman’s work and existence.
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