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Introduction

I shall first sketch a few essential features of the ombudsman institution as such, in relation to the ombudsman’s task, function and position. I shall also dwell on the conditions that must apply if an ombudsman is to perform effectively, focusing particularly on the crucial condition of independence. Then the global perspective: I shall briefly discuss the history of the institution since the first International Ombudsman Conference was held in Edmonton, Canada, in 1976, which led two years later to the establishment of the International Ombudsman Institute. I shall then return to the question of the integrity of the ombudsman concept, the threats to that integrity and the effective functioning of the ombudsman in his role of Public Protector. Finally I shall look at ways of protecting the integrity of the ombudsman, including the role to be played by the International Ombudsman Institute.

Essential Features of the Ombudsman Institution 

Before we can discuss the integrity of the ombudsman concept, we must first have a clear picture of the institution and its essential features. The sketch I shall give will be familiar to many of you. Even so, I believe its reiteration is a good point of departure. I shall confine my comments-aptly for the International Ombudsman 

Institute- to ombudsmen working in the public sector. I shall also focus primarily on the work done at the national level, although my observations apply equally to ombudsmen working regionally and locally.

Task

The ombudsman is a public office whose task it is to investigate the way in which government bodies and their staff have conducted themselves in the performance of their duties vis-a-vis members of the public and to give a judgement about these actions. The ombudsman’s investigation and possible intervention are geared towards helping, in individual cases, to resolve problems in the relations between citizens and public authorities. By way of follow-up, his analyses and possible recommendations will be partly aimed at preventing similar cases arising in the future. Many ombudsmen are also competent to carry out investigations on their own authority. Nonetheless, the ombudsman’s main task is to deal with complaints submitted by members of the public, who have the right-preferably a right enshrined in law-to submit complaints about the actions of government bodies to the ombudsman. Thus, the basic hallmark of the ombudsman institution is that it is complaint-driven. This also applies to countries such as France and the United Kingdom, where members of the public cannot-or not yet, at any rate-apply directly to the ombudsman, but have to do so through a member of parliament.

Function

Government is not an end in itself. It derives its raison d'etre from its task of serving the interests of its citizens and the institutions of their society, and it derives its legitimacy from the way in which it does so. This applies even when government uses its monopoly on force-the most far-reaching of its powers. In a nutshell: government rules in order that it may serve. This function of serving the people also applies to the fulfilment of its responsibilities in the field of public order. It is obviously clearer still in areas in which the government protects or cares for individuals and their interests, or provides public services.

Looked at in this way, it is somewhat paradoxical that the public also needs to be assured of protection against the government. But the government’s work is done by human beings, although increasingly supported by technical resources. Individuals are dependent on government, and on the quality of its performance, in many ways. All the modern ideas about client-friendly government cannot change the fact that government is an unavoidable fact of life for members of the public, of which there is no escape. So it must meet high standards, summed up in what we generally refer to as good governance. Past experience has shown that the government’s fulfilment of its responsibilities in relation to the public may go wrong, sometimes drastically wrong. This may be a consequence of human factors such as slipshod work, carelessness, negligent or deliberate actions, or of organizational or technical conditions. The individual concerned then often feels powerless. It is therefore essential that provisions be in place to protect him or her from the government where necessary.

Where the rule of law prevails, the courts bear initial responsibility for providing this protection, by helping to ensure that the government’s actions are in accordance with the requirements laid down by law. However important this judicial protection may be, it has often been found wanting. First and foremost, there are problems associated with defining courts’ tasks and areas of competence. Second, it appears that for many people the barriers obstructing their recourse to the courts are very high-sometimes too high. Third, there are, unfortunately, countries where the quality of the judiciary is seriously flawed. So the ombudsman enters the picture, as an essential extra safety net. Thus the ombudsman’s task is defined from the vantage point of individual members of the public, to whom the ombudsman offers protection against the government. This is well expressed in the name of the ombudsman institution of South Africa, Public Protector, and that of the Spanish and some Latin American institutions, Defensor del Pueblo (Defender of the People).

Historically, the ombudsman’s role as protector of the people was of secondary importance. In the Scandinavian countries-the birthplace of the modern ombudsman institution-the ombudsman traditionally has close ties with the parliament. The name ombudsman means  

“representative”. In the Scandinavian tradition, parliament sees the ombudsman as the official whose task it is to supervise the executive on its behalf, and who reports his findings to parliament, as the highest supervisory body in a democratic system. This model is known internationally as the classic ombudsman, which is inextricably linked to democracy and the rule of law. In Sweden and Finland, which have had Parliamentary Ombudsmen since 1809 and 1919 respectively, the Ombudsman’s supervision has long focused on the lawfulness of the executive’s actions. Even today, lawfulness is his foremost concern there.

Meanwhile, in many countries the ombudsman’s supervision has acquired a wider scope than mere lawfulness, however important this unquestionably remains under the rule of law. The ombudsman focuses on what the British call maladministration, as encompassing all the diverse ways in which government may fall short of its obligations to citizens. In his supervisor’s role, the ombudsman serves the public interest of ensuring that the government conducts itself properly towards members of the public at all times. From this point of view, the corollary to the ombudsman’s supervisory role is the citizen’s right to submit a complaint to the ombudsman, and to have that complaint dealt with. The ombudsman’s powers to institute an investigation on his own initiative, while characteristic of the supervisor’s role, are subordinate in everyday practice to investigations based on citizens’ complaints. Thus, in a democracy governed by the rule of law, the ombudsman’s roles of protector and supervisor merge. It is important to define the characteristics of the position from which the ombudsman fulfils these roles. Worldwide, we find considerable differences from one country to the next.

Position

A moment ago I referred to the parliamentary ombudsman as the classic ombudsman.  What is his position in the political and administrative system? Viewed from the vantage point of the trias politica, the classic ombudsman occupies a unique position with regard to that system of the three powers of state. As far as the legislature is concerned, the parliamentary ombudsman, although appointed by parliament, is not part of it. He has his own statutory 

status, which guarantees his independence-also in respect of parliament itself. The parliamentary ombudsman reports annually to parliament, but this assembly may not instruct him. Independence is the lynchpin of his work. The same applies to his relationship to the executive, to which he does not belong, and whose actions he investigates. Finally, the ombudsman is also independent of the judiciary, which is itself independent of the other powers of state, under the rule of law. Thus the classic ombudsman is not easy to fit into the framework of the trias politica: his position with regard to this system is entirely unique.

However, when the political and administrative system is viewed in the light of the more dynamic doctrine of checks and balances, this clearly illuminates the position of the classic ombudsman. A key feature of this doctrine is that no single power in the state is fully autonomous, but that a variety of relationships exist between the state’s different institutions-relationships involving influence, scrutiny and accountability.

Thus, the executive is accountable to external bodies: to parliament and courts of law, and also to the ombudsman. Its accountability to the ombudsman in the exercise of its power is the main theme of our conference. But it is important to bear in mind the special nature of the executive’s accountability to the ombudsman, as distinct from its accountability to parliament and courts. Where Parliament has constitutional and political coercive measures at its disposal in relation to the executive, and courts can compel government to follow a particular course of action with legally binding decisions, the ombudsman has only the power of persuasion. Still, past experience has shown that this can result in influence not less than that of the courts.

In the doctrine of checks and balances, it is fitting that the classic ombudsman too should be accountable, in particular to parliament. This accountability must not-and need not-impede his independence in any way, a theme on which I shall embroider in a moment.

From its Scandinavian origins, the institution of the ombudsman has conquered the world in the past four decades. According to the 2000 Directory of the International Ombudsman Institute, the number of 

countries with an ombudsman-by whatever name-at one or more levels of government has passed the one hundred mark.
 Some of these countries are not parliamentary democracies along Scandinavian lines. The Scandinavian countries have a head of state whose power is subject to constitutional restrictions, with the highest political power residing solely with the parliament. This also applies to Finland which, unlike Sweden, Denmark and Norway, is not a monarchy but has an elected president. However, in Finland the President’s powers have recently been restricted by the constitutional amendment of March 1, 2000, and the President also is subject to the Parliamentary Ombudsman’s scrutiny. Being appointed by parliament gives the ombudsman special authority; this applies equally, I might add, to a system such as in the United Kingdom, where the Ombudsman is appointed by the Head of State, but only after a consultation in Parliament.

However, there are now also many countries with an ombudsman in which the head of state is not only elected democratically, but is also-unlike Finland or Germany, for instance-an independent and strong power in the political and administrative system of the republic. When the president appoints the ombudsman in such a situation (e.g., France) this need not in itself undermine the ombudsman’s independence. It will depend on whether the political and administrative system as a whole possesses the necessary checks and balances, and whether the ombudsman’s independence within this system is furnished with the necessary statutory safeguards.

Supervision and Handling of Complaints

Then there are other countries that have some official or body that supervises or inspects the executive, and that also deals with citizens’ complaints within this framework. To what extent these may be compared to an ombudsman as I have defined it is a matter requiring further analysis. In some cases this body is actually part of the executive, although it may have considerable autonomy within this framework in relation to the institutions that come under its scrutiny. China and Japan are two examples that come to mind.

The People’s Republic of China has a Minister of Supervision who belongs to the Council of Ministers and, thus, to the executive. He also has a prominent position in the Communist Party of China. The Ministry of Supervision supervises the entire government apparatus, including regional and local authorities. The main emphasis here is on internal discipline, as reflected in its core activity: the fight against corruption. Citizens’ complaints to the Ministry of Supervision serve primarily as sources of information for this core activity.

Japan has an Administrative Inspection Bureau, part of the Management and Coordination Agency. It comes under the Prime Minister’s authority, and is headed by a government minister. Again, the core activity is internal scrutiny, as its name makes clear. Unique to Japan is its Administrative Counseling system. This is a complex network covering the entire country, with more than 5,000 counselors whose job is to help members of the public who experience problems with public authorities. Where necessary, they collaborate with the Administrative Inspection Bureau.

The concepts of “inspection” or “control” also occur in the definitions of bodies that are not part of the executive, but are independent of it, as in Uganda and Taiwan. Uganda has an Inspector-General, who supervises the executive and deals with citizens’ complaints in this context. Core elements of his task are protecting the rule of law, fighting corruption, and promoting good governance. The position of Inspector-General is completely independent of the authorities subject to his scrutiny, and he reports to Parliament. Equally independent is the Control Yuan, one of the five powers that make up Taiwan’s constitutional system. The Control Yuan deals with citizens’ complaints about the executive, and its powers include the authority to impeach holders of public office.

How do these supervisory bodies compare to the ombudsman as I have defined the institution? To answer this question we should look not at a body’s name, but at its position and task. To this end it is important to focus on the two characteristics that are essential to the classic ombudsman: institutional independence-that is, its external position-in relation to the executive bodies that are subject to its 

scrutiny, and its function in protecting members of the public. In this latter context I have used the phrase “complaint-driven”. In his role of protector of the people the ombudsman always looks at government from the vantage point of an ordinary citizen: bottom-up.

When a supervisory body is part of the executive, and its primary task arises from the need to monitor the staff of the executive, its position and activity must be classified as internal and top-down. So such a body is clearly quite different from an ombudsman in precisely those two points that I have defined as key to the institution. So these two dimensions-internal versus external and top-down versus bottom-up-provide a basis for comparing a body charged with supervision, inspection or control with a classic ombudsman.

One useful criterion here is the question of whether there is any scope for an independent ombudsman alongside such a supervisory body, whose primary task would be protecting members of the public. After all, if a supervisory body’s focus is largely internal, with a primarily top-down perspective, there is all the more reason to have an ombudsman as well, by way of external complement.

Regarding the two crucial dimensions I have identified, I should not omit to mention that an increasing number of countries now have government bodies that, in the framework of modern quality management, have set up their own departments for dealing with the public complaints. An internal complaints department of this kind could serve as a channel for a subsequent complaint to an independent ombudsman, if such exists. To rule out any confusion, it is important in such cases that the name ombudsman should only be used to denote an external, independent complaints body, complementing the internal procedure.

The Criterion of Independence

I have used the word independence several times now as a key characteristic of the ombudsman’s position. It is a core concept in the title of my address. I should therefore like to discuss it in more depth. A suitable comparison is with the position of the courts in a democracy governed by the rule of law. After all, they too must be 

independent. And the independence of the ombudsman, like that of the courts, should be based on and regulated by law, preferably in the constitution. What does this requirement of independence actually comprise? I would distinguish three aspects.

In the first place there is institutional independence. This means that the ombudsman is not part of any of the powers of state, and certainly not of any of the bodies subject to its scrutiny. Institutional independence also means being anchored in the machinery of state at a sufficiently high level. I have already referred to institutional independence in the context of internal supervisory and complaints bodies.

In the second place there is functional independence. The ombudsman should be free from any outside pressure. This means, for instance, that his modus operandi should not be subject to any hierarchical instructions. The ombudsman must be free to interpret his competence, use his powers of investigation and formulate his decisions. He must also be free to determine whether, when and how to go public. This latter point is crucial, partly because by publicizing the results of his work- in particular in annual and other reports-the ombudsman can promote the transparency of government. Besides these aspects of independence which can be regulated in the statute books, there is the complementary importance of the working environment: the ombudsman must be confident of remaining unhampered by any constraints that could arise from attempts at improper influence or intimidation.

An essential prerequisite for the ombudsman’s functional independence is that he possess the right tools. First and foremost, the legislature must give the ombudsman all the powers that are necessary to adequately fulfil his task of investigator and assessor, that is, enough powers to ascertain the facts and sufficient scope for his decision. Any procedural provisions must be tailored to the ombudsman’s task, and not impede his flexibility. The ombudsman’s area of competence must be wide enough to give his work credibility.

Another absolutely essential prerequisite for functional independence is an adequate budget. The ombudsman must have sufficient 

resources to allow him to perform his task properly, taking his workload into account. He must be free to determine how he works and define the necessary quality. This quality certainly includes the period of time within which a case must be dealt with. Quality implies professionalism, not only on the part of the ombudsman himself but also of his staff. All this means that the resources must be sufficient to appoint enough employees, who meet the appropriate standards. The same requirement applies to resources for public information, databases and accommodation.

Finally, there is personal independence in terms of legal status. The terms of appointment are of especial significance here. Unlike a judge, an ombudsman is generally appointed not for life, but for a specified term. This term of office should certainly be laid down by law. It must not be possible to dismiss or suspend an ombudsman prematurely, unless exceptional circumstances arise, likewise provided for by statutory regulation. The selection procedure must include optimum safeguards that the official to be appointed possesses the necessary professional qualities. For the rest, the ombudsman’s salary and other terms of employment must be regulated by law. They must be in accordance with the authority vested in the post.

Complementary to the aspect of personal independence is the importance of the person holding this office being seen to be unprejudiced and impartial. His personal integrity must be beyond all doubt. What is more, the ombudsman must have the courage to use his independence to view government in a critical light, and to voice his criticism in public, regardless of whom it may offend. He must never forget that his influence, and hence his effectiveness, is to a large extent determined by his personal authority. He must establish and sustain this authority by the way he performs his duties. He must certainly abstain from any actions dictated by personal motives and interests, such as his hope of reappointment, and must avoid even the appearance of any such motives.

I have said several times that the legislature plays an important part in creating safeguards for the ombudsman’s independence. A good statutory regulation is a necessary condition, but in practice is not a sufficient one. Those operating in the ombudsman’s surroundings 

must also respect and support his independence by their actions. Let me illustrate what I mean. A statutory regulation on the ombudsman’s appointment will be undermined if the authority responsible for this appointment-whether parliament or a head of state-for whatever reason neglects to fill an anticipated vacancy for the job in good time. Clearly, this would adversely affect the continuity of the office. Unfortunately, past experience has shown that this is not a hypothetical example. Similarly, events have shown that where an independent ombudsman adopts an actively critical attitude, he may not be reappointed, but replaced by someone expected to be more accommodating. This is a blow to the ombudsman’s independence. In this respect it is worth noting that in Latin America, as far as I know, not a single national ombudsman has ever been reappointed for a second term.

For the rest, politicians, administrators and officials can help bolster the statutory safeguards of the ombudsman’s independence by refraining from any conduct aimed at putting him under pressure. They must be willing to accept the ombudsman unconditionally as an external institution of accountability and cooperate with him fully in his investigations, without any attempt at influence, intimidation or prevarication. The litmus test for their attitude is how they behave when the ombudsman criticizes them: are they willing to accept this criticism and act accordingly, even though the ombudsman cannot formally compel them to do so?

The ombudsman’s environment is wider than the government apparatus, of course. The media, for instance, are also part of the equation. Independent, free media play an essential role in any democratic society. For they too contribute to government’s accountability. An open relationship between ombudsman and media, and the latter’s active interest in the ombudsman’s work, can do much to boost the ombudsman’s independence in relation to the government bodies that are subject to his scrutiny.

Why is independence an essential condition for every ombudsman, in his role of public protector? Three concepts are paramount here: effectiveness, confidence and authority. They are intimately connected, and predicated on one another.

The aspects of independence I have noted are not an end in themselves, but are first and foremost conditions for the ombudsman’s effectiveness in his role of public protector. This independence in respect of the other powers of state, combined with absolute impartiality, is also a prerequisite for the confidence that citizens must have in the ombudsman, as in courts of law. And effectiveness will greatly enhance that confidence. Where confidence is lacking, people will see no reason to apply to the ombudsman, which will erode his raison d’etre. Confidence and effectiveness are the twin pillars upon which the ombudsman’s authority rests. This authority, combined with persuasiveness and scrupulousness, will in turn help strengthen the ombudsman’s influence, even where he lacks the power to force the government to take or refrain from a specific action.

Person or Commission?

Up to now I have discussed the ombudsman institution as an office held by a single person, which is one of the characteristics of the office in its classic Scandinavian-style form. This individual has the role of a special counsellor to parliament, while to citizens he is a recognizable person to counter a frequently anonymous bureaucracy. For decades now, Sweden, the mother country, has had a body consisting of four Parliamentary Ombudsmen, each of whom is replaced in his absence by a deputy. However, the four holders of the office divide the total workload among themselves, such that only one at a time actually fulfils the task of Ombudsman in a particular area. The Chief Parliamentary Ombudsman provides overall leadership and acts as the institution’s representative, in addition to his own share in the workload. New Zealand has a similar construction, with a Chief Ombudsman and an Ombudsman, while Austria has a three-strong board with a rotating chair. Finland has only one Parliamentary Ombudsman, but there are two deputies, both appointed by Parliament. Each of the three has a particular field of activity, so that-as in Sweden and New Zealand-the Ombudsman’s duties in a specific area are performed by only one person. In numerous other countries, including the Netherlands, the ombudsman likewise has one or more official deputies, appointed by parliament. 

These deputies operate with a varying degree of autonomy from one country to the next, from an externally operating autonomy to an internal division of labour under the ultimate responsibility of the ombudsman himself.

There are also countries, however, in which the ombudsman’s tasks are performed by a commission. In North America, for instance, I could cite Mexico’s National Commission on Human Rights. However, there the chairman is the Commission’s only full-time member. He does the work together with his staff, and there is not much difference between this construction and an office held by one individual. Turning to Africa we could mention Tanzania and Zambia as examples of countries in which, for several decades now, the ombudsman’s duties have been performed by a commission, whose chair acts as its figurehead. In Asia I should mention Taiwan, where the Control Yuan has several dozen members.

Germany has a construction peculiar to itself. Up to now it has rejected the idea of an ombudsman institution at the national level, and complaints by members of the public are passed on to the Petitions Committee in the Bundestag, the German Parliament. This means that handling complaints is one of Parliament’s duties. It would be confusing to use the name of Parliamentary Ombudsman for what is simply part of Parliament itself.

So the ombudsman may take a variety of forms. But whether it is singular or plural, and whatever name it may go by, I believe that the essence of the ombudsman is that of a public official in whom members of the public can and will have confidence. In this connection, the personal visibility and recognizability of the holder of this office is of great importance. In addition, it goes without saying that everyone working for or with the ombudsman is responsible for helping to build up the public’s confidence in the institution. This is a permanent, continuous challenge.

The Development of the Ombudsman Institution Worldwide

A Typology

Up to now I have focused on essential characteristics of the ombudsman institution. In that context what is most important are the features that these institutions throughout the world have in common, despite their enormous external differences. The examples I gave a moment ago clearly demonstrated this diversity. A clear picture of these essential characteristics is key to my central theme of the integrity of the ombudsman concept. I shall come to this topic in a moment, and want to focus on potential threats to this integrity and on the conditions and scope for protecting it. First, however, I want to introduce some order into the ombudsman institutions as we now find them at the beginning of this century in more than a hundred countries throughout the world. For my classification I shall use two dimensions: first, a country’s development as a democracy governed by the rule of law, and second, its socio-economic development.

The first dimension extends from countries in which democracy and the rule of law have developed over a very long period of time to those which have only recently emerged from a period of military dictatorship or some other totalitarian regime and are now faced with the task of building up their societies as modern democracies governed by the rule of law. The second dimension extends from prosperous welfare states to developing countries. If we combine the extremes of both dimensions we arrive at a typology of four types of countries. Of course, this is an extremely rough typology since, in practice, many intermediate forms occur.

The Ombudsman and Democracy

Let me start by emphasizing that the first dimension presupposes above all a political regime that may be described as a democracy. By this I mean a political system that is more or less plural, in which parliament, and possibly also the head of state, are chosen in periodic, open and free elections, and one that may be described constitutionally as a system of checks and balances. This focus on 

democratic systems is appropriate and necessary when we are discussing the ombudsman institution. After all, I have already said that one of the essential characteristics of this institution is that it functions as one element in a system of checks and balances. This means that in my view it is inconceivable for an ombudsman to exist, and perform his task properly, within any system other than a democracy governed by the rule of law. To put it differently, the ombudsman presupposes a political and administrative system that is and wants to be and to remain a democracy governed by the rule of law, with all the appropriate mechanisms of external accountability this entails. In some cases a country may have a long way to go down this road, and the ombudsman has been initiated precisely to play an essential role in this development. From this vantage point the institution not only presupposes democracy and the rule of law but, conversely, can itself help develop and consolidate these aspects of the state. 
The typology I mentioned a moment ago is important for two reasons. In the first place, both the political/administrative and socio-economic environment in which the ombudsman institution operates directly influence the ombudsman’s task and function in the country concerned. What is more-and this bears more specifically on what I have to say-the environment also affects the way the ombudsman actually works. It even has an influence on matters of integrity.

The Ombudsman and Diversity

My brief references to specific ombudsman institutions have already illustrated the enormous diversity that exists among them worldwide. This diversity appears in sharper focus when the countries with an ombudsman institution are examined in terms of the two dimensions I have just defined.

Let me start with the Scandinavian countries, the birthplace of our modern ombudsman institution. They may all be defined as older democracies and welfare states, governed by the rule of law. The same applies to many other countries that have established the institution in the past few decades, including my own, the Netherlands. In such an environment the ombudsman exists to 

protect members of the public from the government, supplementing the traditional protection afforded by the courts. These countries’ governments are used to the demands of external accountability. Also, the welfare state means-despite moves towards privatization-that these governments have a wide-ranging package of responsibilities and are, in general, of a reasonable quality. Human rights violations are fairly rare. So it is understandable that the “classic” ombudsman’s job here is largely taken up with cases of maladministration leading to injustice, as the Parliamentary Ombudsman of the United Kingdom puts it.

In the past twenty-five years several countries have made the transition from a totalitarian regime to democracy, acquiring an ombudsman along the way. This includes Portugal and Spain in the Europe of the 1970s, and in the period since the fall of the Berlin Wall in 1989 it includes several countries in Central and Eastern Europe that have cast off the yoke of Communism. In Latin America, one of several examples in the past fifteen years is the host of the last International Conference, Argentina; unfortunately, Chile has not yet joined the ranks. In Africa, aside from Uganda, I should of course also mention the new South Africa since the fall of the apartheid regime. Further, in Asia, a remarkable change has occurred in Indonesia, where President Wahid established a National Ombudsman Commission in March 2000.

The Ombudsman and Human Rights

As a rule, the establishment of a new democracy governed by the rule of law means anchoring human rights in a new constitution. Founding an ombudsman institution creates institutional safeguards to ensure that these rights are duly observed. It is particularly by respecting its citizens’ fundamental rights that the new regime must show its commitment to the rule of law. Only then will it be possible to restore confidence in the state, which any totalitarian regime will have fundamentally undermined. For a totalitarian regime means, by definition, an all-powerful state in which the elementary rights of ordinary people are suppressed.

These remarks make it clear what the ombudsman’s primary task must be in these new democracies, helping to ensure that the government respects its citizens’ human rights. This calls for a well-targeted effort, certainly when it comes to institutions such as the police and armed forces, which often routinely violated fundamental human rights under the old regime. Doing justice to social, economic and cultural human rights and the right to development may pose serious problems when the country’s finances do not permit the government to honour justifiable claims. However, the ombudsman must at least throw his weight behind the cause of equality when it comes to allocating these scarce resources, and try to ensure that here, too, the workings of government are transparent. What is more, in new democracies the ombudsman has an important educational task, in making people aware of their fundamental rights and disseminating information on these matters. He is unlikely to have much time for fighting maladministration until a later stage, when socio-economic developments allow for it.

In developing countries, the socio-economic dimension can generate numerous specific problems that directly impact on the ombudsman’s task. For instance, these countries will often have a government apparatus that is unwieldy and of poor quality. Then there is the problem of corruption, which arises when regular incomes are very low and there has been no development of an ethos that not only condemns the abuse of government power for personal motives but also actively and widely opposes it and punishes it with harsh sanctions. When the country concerned is also a new democracy, the ombudsman certainly faces a huge challenge.

The advent and development of the ombudsman institution in young democracies, especially over the past ten to fifteen years, has by now also had a certain effect on the ombudsman institutions in older democracies. Whereas the ombudsman’s task in older democracies focused traditionally on maladministration, contact with new colleagues-human rights ombudsmen-has heightened the consciousness of many ombudsmen in older democracies of the human rights dimension of their own work. The International Ombudsman Institute and its regions have played a definite part in this regard.

In Europe we could also point to the importance of the Round Tables with the European Ombudsmen periodically convened by the Council of Europe-or by its Human Rights Directorate, to be more specific-in the past fifteen years. In the same region we should note the increasing extent to which the case law of the European Court of Human Rights in Strasbourg is penetrating into national legal orders. The European Convention on Human Rights is celebrating its fiftieth  anniversary this year. Of all the judgments handed down by the Strasbourg Court in that period, some eighty percent have been given in the past ten years. At the end of 1999, Spain’s former Defensor del Pueblo, Alvaro Gil-Robles, was appointed the first Commissioner of Human Rights for the Council of Europe.

Worldwide I would point to the impact on the world of the ombudsman of the relatively new office of the United Nations. High Commissioner of Human Rights, inaugurated at the 1993 International Conference on Human Rights, and to the impetus arising from specific events such as the commemoration of fifty years of the Universal Declaration of Human Rights in 1998.

The Integrity of the Ombudsman

Integrity and the Ombudsman 

It is time to link all my previous reflections to the theme of integrity. What are the connotations of this concept of integrity? Let me distinguish two meanings.

The first is close to the literal meaning of the phrase possessing integrity. It derives from the Latin for “whole” or “complete”. We might say “intact”, neither threatened nor decaying, neither run-down nor eroded. I hope you will now understand why I went into such detail at the beginning of my address on the essential characteristics of the ombudsman. These characteristics, in combination, make the ombudsman what it is. Wherever one or more of these characteristics is undermined in a specific situation, this threatens the ombudsman in its essence, in its integrity. I shall return to some such possible threats in a moment.

But, first, the other meaning of integrity. This is in fact a narrower definition of the first. Its opposite is “damaged”, and the Latin gives us the word “corruption”. In this sense, integrity means freedom from corruption, and hence “purity”.

We can approach the subject of integrity, and its opposite, corruption, on two levels-institutional and personal. In this address I will be focusing on the institutional level. However, it is the personal level that perhaps receives most attention, certainly in everyday conversation, focusing on the negative pole of corruption or fraud. Where the government is concerned, the focus is on people who pursue their own interests by abusing their positions, sometimes even committing criminal offences in the process. Fraud and corruption are cancers within any organization, but in government they pose an extra threat. For they undermine government itself, and the confidence that the public should be able to have in it. Fortunately, there is also a positive side, represented by those who promote the integrity of government by exposing abuses, sometimes putting their own careers on the line. You all know examples of such whistle-blowers. The ombudsman’s work is not unlike the actions of the whistle-blower, since the ombudsman too is out to highlight abuses, albeit from an external position. By publishing his annual and other reports, the ombudsman also promotes the integrity of government. Like a whistle-blower he will do so, if necessary, regardless of his personal interests. In the worst case scenario this would mean resignation.

But I am not here to speak about the integrity of government and its staff, but about that of the ombudsman. I shall not dwell on his integrity as an individual, as this must be beyond reproach; this certainty is a pillar of the ombudsman’s authority. Unfortunately, there are a few examples in the short history of the modern ombudsman institution in which this basic requirement was not fulfilled: exit ombudsman. Such cases do immeasurable harm to the credibility of the ombudsman institution and the public confidence it enjoys. But there are also several other factors and circumstances that may jeopardize or undermine the integrity of the institution. Allow me to mention them, before concluding with a few words on ways in which this integrity can be protected.

In my term as President of the International Ombudsman Institute I met many fellow ombudsmen and visited many countries. I saw colleagues who were trying to do their jobs as well as possible in very trying conditions, sometimes in the face of personal threats. I greatly admire the persistence and courage I witnessed in many such cases. At the same time, I grew more concerned for the integrity of the ombudsman institution. All too often I saw that essential improvements were simply not made, or that a promising start or a period of progress would be followed by stagnation, discontinuity or decline.

Ways of Protecting the Ombudsman’s Integrity

You will all know, I imagine, Juvenal’s incisive question, “Sed quis custodiet ipsos custodes?” (“But who is to guard the guards?”). Here, we might ask, “Who is to protect the protectors?” This leads us, in a nutshell, to the question of protecting the ombudsman’s integrity. Of course, every country bears responsibility for creating the right conditions for the ombudsman to do his job properly. This is particularly crucial in countries marked by political instability, a hostile political and administrative culture or a poor level of prosperity and economic development, where real or potential threats to the ombudsman’s integrity may easily arise. I can only hope that time will eventually bring the essential changes, before the ombudsman has suffered irreparable harm.

An important question here is what the international community of ombudsmen and the International Ombudsman Institute, as their organization, can do to help promote and, if necessary, to defend the integrity of the ombudsman concept.

One initial contribution could be for them to formulate and invest with their authority a list of features that are deemed essential to any institution, by whatever name, that fulfils the ombudsman’s role. This basically comes down to defining a prototype for the ombudsman, which could serve as a basis for comparing individual institutions. This prototype could also be used as a benchmark against which individual ombudsman institutions could be judged.

The literature-and I am thinking in particular of the International Ombudsman Yearbook and its precursors-plus contributions to conferences such as this one have provided ample material for such a definition. The International Ombudsman Institute could take this up and set its stamp of approval upon the result. Such a benchmark would have to provide sufficient scope for diversity, and yet define clearly the limits within which an institution must remain to be worthy of the name of ombudsman or one of its equivalents. In other words, the definition must be clear as to minimum requirements.

The definition could play a number of different roles. For an existing ombudsman institution it could provide support for consultations within the country on ways of improving the conditions under which the institution functions, so as to bring it at least into line with what is seen internationally as the absolute minimum. Where a country is thinking of setting up a new ombudsman institution, the benchmark can help guide decision-making.

In a great many countries the ombudsman institution is still young. Once it is fully established, a growing need will be felt for some kind of evaluation. Here too, an international standard could prove a useful instrument. I could cite examples of evaluations of this kind that make express use of past experience in other countries. Proposals to amend existing legislation on the ombudsman could also benefit from this approach. A benchmark could also serve as a frame of reference in contacts between the world community of ombudsmen and international agencies, especially those that are active in human rights, whether at the global level, such as the United Nations, or in specific regions.

In fact the International Ombudsman Institute already has such a benchmark, in a sense, in the form of its membership requirements as enshrined in the Bylaws. The Board of Directors may be expected to guard these criteria for membership vigilantly and apply them conscientiously when assessing applications. It must be aware that a positive response to such an application will be received and used as a sign of international recognition. This is understandable and acceptable, but makes it imperative that each decision to admit an institution to the fold is wholly justified. Of course, it is nice to see the Institute’s membership growing, but that must never be a goal in 

itself. It may also be in the interests of an ombudsman institution that has applied to join but that does not yet meet all the requirements to be given provisionally the status of candidate member. It could help the institution concerned in its efforts to propel the decision-making on the conditions necessary for it to do its work towards the benchmark I have mentioned.

Much more radical than what happens now would be a system of periodic reassessment, based on the benchmark and the Bylaws. Of course, this is a delicate matter. But I believe that it is no longer acceptable that the Bylaws contain no provision enabling the International Ombudsman Institute to cancel the membership of a particular institution because, for whatever reason, it no longer fulfils the minimum requirements that must be met by each and every ombudsman institution.

Cancelling membership is an extreme sanction. A more moderate measure would be to introduce a periodic interinstitutional monitoring procedure, for instance by despatching inspection teams. The inspectors would use the institution’s own evaluation of its position and performance. The International Ombudsman Institute could develop a model for these self-evaluations. The inspection committee could make recommendations, using the self-evaluation and the benchmark to improve the institution concerned. This could help the institution enhance its own working methods as well as support it in any negotiations with the national authorities on improving the basic conditions for adequate performance.

Finally, the international community of ombudsmen, represented by the International Ombudsman Institute, could express concern if the conditions under which a particular member institution operates threaten to fall below the accepted minimum standard-the benchmark comes in again here. Such a signal would also be a gesture of solidarity with the ombudsman concerned. But sympathy with the personal fortunes of a particular ombudsman-for instance if he is unlikely to be reappointed – is not enough to justify such a step. Partly to prevent unjustified external interference with domestic affairs, prudence dictates that such a step should only be taken when the integrity of the ombudsman institution as such is at stake.

A Final Word

I have presented some of the views I built up in twelve years of work as an ombudsman, including six years on the Board of Directors of the International Ombudsman Institute. Over the years I became acquainted with an immense variety of ombudsman institutions throughout the world. In itself, the ombudsman concept has demonstrated its strength through its application in an enormous variety of situations, depending on the country’s position in the two dimensions I outlined earlier-its record in democracy and the rule of law, and its economic development. At the same time I have become increasingly aware of the risks attached to the rapid growth and spread of the ombudsman institution. For it is one thing to establish such an institution, but it is something else entirely to continuously create and maintain the conditions that are necessary if it is to function really well. This latter requirement is the permanent responsibility of those in political power in the country concerned.

The ombudsman himself is responsible for ensuring that he attains the best possible standard of performance within these conditions, without bias and with complete integrity. I hope that with these comments I have erected a few signposts to guide this important work on its way. 
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